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sion when Gilbert made the speech in question — no further power in 
this field remained in the states. So Justice Brandeis, holding that such 
power was exclusively in the federal government, pointed out how a 
state by severely repressive measures might hamper the federal prose- 
cution of war, and quoted an official of the Department of Justice to 
the effect that the Minnesota policy was a cause of real embarrassment 
and danger to the federal government. 6 Inasmuch as most of the state 
statutes, unlike the federal Espionage Act, are not limited to a time of 
war, 7 it may be added that a state, under such a condition of affairs as 
existed from 1915 until our entrance into the war, might easily force 
the hands of the federal government by stern repression of the sym- 
pathizers with one of the belligerents. 8 

There is, however, a suggestion, explicit in the Gilbert Case and 
implicit in all those in accord with it, which gives ground for a possible 
explanation. That suggestion is that the action of the state must be 
one of co-operation with the federal government. Herein may lie an 
opportunity for the avoidance of danger. During the recent crisis the 
government showed beyond the possibility of a doubt its hostility to 
criticism, and state repressive statutes were plainly in co-operation with 
the federal policy. Under a government more amenable to public 
opinion Gilbert v. Minnesota need not be a precedent to hamper the 
execution of federal policies. 

C. E. C. 

DEPORTATION OF ALIEN COMMUNISTS 

The Act of Congress of October 16, 1918, provides that aliens who 
are members of, or affiliated with, any organization that entertains a 
belief in, teaches, or advocates the overthrow by force or violence of 
the Government of the United States may be deported. 1 This statute 

"John Lord O'Brian, Civil Liberty in War-Time (1019) 42 N. Y. State Bar 
Asso. Rep. 275, 296. 

' See note i, supra. 

'Decisions of inferior tribunals on this subject seem for the most part in 
accord with the principal case. See State v. Holm (1918) 139 Minn. 267, 166 
N. W. 181, L. R. A. 1918 C, 304, with note giving the few analogous precedents 
prior to the war. A fairly complete picture is given by the majority and minority 
opinions in State v. Tachin (1919, Sup. Ct.) 92 N. J. L. 269, 106 Atl. 145, (1919) 
93 N. J. L. 485, 108 Atl. 318. See also State v. Gibson (191 9, Iowa) 174 N. W. 
34- Contra, Ex parte Meckel (1920, Tex. Cr. App.) 220 S. W. 81. In Ex parte 
Starr (1920, D. Mont.) 263 Fed. 145, the Montana act was upheld for the period 
prior to the passage of the federal Espionage Law, although Judge Bourquin 
strongly condemned the act. See (1920) 29 Yale Law Journal, 936. Mr. 
Justice McKenna cites the Minnesota decision upholding state bonuses to veter- 
ans. Gustavson v. Rhinow (1920) 144 Minn. 415, 175 N. W. 903. This point 
is not, however, beyond controversy. See (1920) 29 Yale Law Journal, 690; 
(1920) 33 Harv. L. Rev. 846; (1920) 18 Mich. L. Rev. 535; (1920) 4 Minn. L 
Rev. 233. Cfi as to state soldiers' civil relief acts, Konkel v. State (1919) 168 
Wis. 335, 170 N. W. 715; cf. also State v. Darwin (1918) 102 Wash. 402, 173 
Pac. 29. 

1T J. S. Comp. St. Ann. Supp. 1919, sec. 428954b (1) and sec. 4289',^ (2). 
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has received judicial consideration in two United States District Court 
decisions, the aliens involved being some of those taken in the raids of 
January 2, 1920, and following. 2 As the opinions in these cases cannot 
be harmonized, the question awaits the determination of the Supreme 
Court. Other aliens are being deported under this statute on the 
authority of the Secretary of Labor, who is giving the statute a far 
reaching application. 3 

In the Massachusetts District, Judge Anderson held that the mere 
fact that an alien was a professedly active member of the Communist 
Party of America was not sufficient grounds for his deportation. The 
theory of his decision is that the end of that party is radically to change 
our government, but not to overthrow it ; and further, that the means 
advocated in their manifesto and programme to accomplish this end is 
not the use of force or violence but only the use of the general strike. 
"Force or violence" he interprets to mean the use of bombs and 
weapons for the destruction of life and property. Judge Knox, in the 
Abern Case, on the other hand, holds that the clear import of the Com- 
munist literature is that the party does advocate the destruction of life 
and property. The Communists advocate the expropriation of private 
property, and Judge Knox contends that, as the officers of the present 
government are charged with the protection of property rights, these 
officers, as well as the property owners, would necessarily employ force 
to protect those rights. The Communists would then use such force 
as would be necessary for the achievement of their success. The prob- 
lem thus seems to raise three questions. Would the expropriation of 
private property mean the overthrow of our government? Is the use 
of the general strike the use of force or violence ? Assuming that the 
general strike is not the use of force or violence, do the Communists 
urge the use of force or violence as incidental to, or in addition to, the 
use of the strike ? 

The promulgation of political views by the use of force or violence 
is subversive of democratic government. The use of the general strike 
is very close to the use of force and violence. Whether it is a legiti- 
mate means is a question of policy. The policy of our government has 
always been to encourage immigration, as Judge Anderson points out. 
We also have highly regarded our freedom of speech and press, and it 
is questionable policy to attempt to combat radicalism by penalizing 
mere opinion. 4 These deportations may perhaps be legally sustained; 
but it seems the better policy to limit the operation of this statute to 
cases clearly within its provisions. 

2 Colyer v. Skeffington (1920, D. Mass.) 265 Fed. 17; United States v. Waltis 
(1920, S. D. N. Y.) 268 Fed. 413. 

8 That the Secretary of Labor proposes to enforce this statute extensively may 
well be inferred from his opinion in the recent case of the deportation of 
Martens, the "Soviet Ambassador." See the New York Times, Dec. 17, 1920. 

' See (1920) 29 Yale Law Journal, 561 ; Notes (1920) 20 Col. L. Rev. 680. 



